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Trial & Error—

DIVORCE: MEDIATION VS, TRIAL: What's More Productive and Why

By Stacy D, Panues

Settling marital disputes out of
court through some type of mediation
is always the better o go. Whe
needs maore stress umnunciul losses?
Typically, there are two different
situations that arise in terms of legal
bottles in family law: those that deal
with the division of property and
support [child and spowsal), and those
that deal with child custody and
visitation issues. The ones that seem
most contentious are those dealing
with children.

In California, every family
law letter that is filed as an O5C
lon Order to Show Couse) that
calls for o new order or o
medilication of an exisfing court
order, requires that bath partias
participate in court mediafion.
And, there are severgl out-of-court
resolution possibilities in terms of
handling custody and visitation issues.

ment Letters: Aforne
e in a back-and-forth written
dialogue expressing the parfies’
inferest and desires, hopefully resulting
ina 'r'dau|' rhﬂ is iﬂﬁeﬁ asa
Stipulation and Order or a judgement
fi|epd with the court.

Settlement Conferences:

Four-way—Both parties and their
respective atorneys agree to meet to

negotiate issues on dispuhe. n an
agreement is reached, a Stipulation
and Order or o judgement is drafted

and signed by both parties, One of
the attorneys files the document in
ciourt.

Hired Mediator—This could be a
refired judge or o disinterested family
low attorney or even o therapist.

Using the services of a j are
uhvrilg}rsu choice. ﬁquﬁeﬁwi”
olten say, ‘This is how | would decide

the case if it were inhr;r courtroom.”
This sense of reality helps dueling

rties by pimmrirugi "an equal power

lance.” A family law attorn
acting as a mediator has a similer
uppruﬂch. In both instances, the
prefessionals are active in the
resolution process and regordless of
wha thinks they hove the hand,
baoth parties are ot parity. It a
therapist is used, an attorney will skl
be needed to drolt a pre-decument
inho o Sripuh:lri::un and Ovder of o

judgment.

results of a trial tend to be final...

mediation can evolve into a

peaceful resolution

Disinterested Third porty - The
wervices of a clergy member or o
sty oy ki

Ll l1] g 8 [ ra 1
mberrzr friend [nI:-;:r matier |'||::-1.-'.-':Ir

their infenfions to officiate your
mediation). Aler agreements are

reached, the third party con approach
legal counsel to formally droft rI?a
berms ag Upon.

There is no question in my mind
that mediafion is the wave of the
Future. So by selecting any of the
above mediation choices, those of us
practicing family kaw hope that
differances can be resolved with the
lesser ameount of financial and
emctional stress.

IF mediation doesn’t work—a trial
is inaviluhgh;i Trials fat:s a koll -:bnn&
pecple’s feelings, thooks, a
impact the p:.}r-:hoi:;icd '.».-ue"n[;ei of
everyone. In a custody battle, children
suffer. 5o | ask clients to think of their
children first and put their own feelings
and resentments aside — as valid as
they may be. Trial is o trouma
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children being fought over, don’t need.

IF you must proceed to rial, be
prepared! Be realistic and know what
the risks are! Know that the judge
hearing your cose may not rule in
your favor, ne mater hew certain you
are about what you think the outcome
should be. Unrealistic expectations
can prove disastrous if your case
in a child-custody battle. Results
of @ trial tend to be final, whereqs
mediation con be engeing and
eventually evelve into a peacehul
and more equitable resclution.

Q: I'm a 43-year-old female
with three children. My husband
and | have been unable to resolve
visibohion issues. We're set o
to trial because he has sl'v::wn‘rerﬂlG|
out of attorney-client conferences
on saveral sccasions, induding o
mediotion session with the court
appainted mediator. | don’t want fo
go fo h'iI:EL Wheﬁphu’rihuuH Lﬂu?”

A Firsk: r cood. r
ex-hushand has arnf}wmed out of rﬁg:}r
a meeling, chances are he'll
demonstrate similar behavior patterns
in the courtroom. Judges do not
tolerate such actions - subtle or
direct—and his inability to contral his
temper and his umwillingness to be
cooperative could just wark in your
fovor. F've seen this i many
times. 5o, no malter what, stay
composed and appropricte during the
entire proceedings. ‘Work together
with your attorney and let him or her
fend tor you. &
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