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Caveart Estate Planning Lawyer: Death & Divorce Hand in Hand
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haanistcally speaking, everyone dies. Ar the samie

time = depending on which seatistics are belicved — one-
third to one-half of all marriages in California end in

j"'"'r'.'f\. legal separation or nullicy petitian by trans
ferring property during a divorce, A violation would

be allowing or helping the client change an [RA or
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Famuly law and estare and trasr issises have 3 common :
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terized for estate planning purposes. If it has, the action
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law knowledge because when 2 marnage ends by divorce arder is effective, On the positive side, however, commu
rather than dearch, the spouse who has gifred away prop-
erty may have regrets. And the spouse who thought he

or she received properry by gift from the other spouse
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arromney or help defrav court costs
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retitled then there will be a probate proceeding which

is exactly whar the living trust was designed o avoid.
Leaving assets o an estranged spouse or even a probare
proceeding is cerrainly not whar the deceased client had
envisioned for his or her children or other family mem-
bers. Likewise, it is extremely important thar beneficiary
designations are always up o dare.

Another pitfall is drafting prenuptial agreements with
transters that are to ke cffect on death without the con-
dition thar the parties are still married and not separated.
Gifts on death should be conditioned on the parties being
married, with ne dissolution pending and language chat
protects against being separated prior to the dissolution
acrion being hled ar the tme of the client’s death.
Temporary absences like illness, however, should be
excluded because complications could occur if one of the
spouses is “merely” in the hospial or on vacarion.

It is fairly common in a divorce sertlement for one
party to be ordered ro maintain life insurance naming
the spouse and/or children as beneficiaries. If the policy
is owned |:r}' the pavor, the proceeds will be induded in
the estate at death, but the proceeds will be paid directly
to the surviving spouse. Since the parties will no longer
be married v is unclear whether an estare tax deduction
will be available. If not, the proceeds will be taxable
which neither party presumably desires. The best solution
is having the former spouse be the owner of the policy,
although many lawyers representing the payor spouse want
control of the policy and will not lex the former spouse he
the owner.

Ignoring the eftects of Family Code $2640 can be
“death” o an estare acomey, who needs o know aboue
it; must talk ro clients abour ir; state clearly in transmu-
tation documents whether it applies or not: and write a
confirming letter abour discussing the code with the
client and affirming the client’s decision.

It is fairly common for happily married spouses o
vransmute their principal residence which one of them
acquired prior to the marriage from thar spouse’s Separate
property to community property. Most people are unaware
of the result. Assume the following: George and Barbara
are gerring married. George promises Barbara char on
their first wedding anniversary that he will transmure his
separate property residence thar he owns free and dlear 1o
the community as a “gifi”. One year later. ar the time of
the transmurarion, the residence is worth $4,000,000
with no debr.

The estare plan nm_l, arcorney prepares a deed and an
AgFeCImEn (ransm unng George's separite property resi-
dence mo commumnity properey pursuant o Family Code
$850-52 which provides that separate property may be
transmuted to community property, and vice versa, by a
written agreement. Five years larer, George and Barbara
are gerring a divorce and the residence is worth
25,000,000, What does Barbara receive? The answer is
Barbara receives $500,000, She didn't receive $2,500,000
because George did nor sign a wrinten document waiving

his right o Family Code §2640 reimbursement claims,
The increase in the value of the residence of 51,000,000
is community property, e $300,000 o George and
$500,000 o Barbara and George ges his 54,000,000 back.

Thus, it is crucial thar a waiver of a party’s §2640
contribution be in writing.

The majority of estate planning arorneys represents
both spouses. Thar sitarion becomes dicey if the clients
are getting divorced. making rthe odds likely the arromey
will have to be rescued from representing either parry
on estare planning issues. The only recourse is o send
an idenrical leteer 1o bath clients .|1_‘|'|.'|5i;|:|E them o sweek
separate counsel and suggesting they ger advice abour
receiving and revising each estare plan, paying close
attention to prepaning a new will, dealing with orusts and
ather ricklish issues.

Although it is technically possible to represent one of
the former clientss during divoree, it is accepeable only if
the other party consents in writing and agrees o waive a
laundry lisy of conditions. The written waiver must warm
the client of all the possible consequences of representing
one former client and not the other, while spelling out the
litany of horrid possible scenarios — an almost impossible
task. Bur even with a very rightly written conflice waiver,
the estate-planning artorney who had represented both
spouses will need abundant skills and good formune o
successfully navigare some reacherous warers.

It is incumbent on estare planning atrermeys m be
vigilant of family law issues. Marriages can explode with-
our warning and the only way to master the challenges
inherent in divorce proceedings is ro be prepared. While
it is not inevitable thar estare planning and divorce will
collide, my best counsel is 1o believe they will. %
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